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 1.  TIME:  1:30   CASE#: MSC15-01726 
CASE NAME: VALADEZ VS. WEST COAST HOME BU 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 

  

  
 2.  TIME:  9:00   CASE#: MSC13-01718 
CASE NAME: CARTER VS PULTE 
HEARING ON MOTION TO/FOR TAX COSTS OF DAWSON ELECTRIC FILED BY 
TRAVELERS PROPERTY CASUALTY COMPANY OF 
* TENTATIVE RULING: * 
 
Continued to August 2, 2019, 9:00, a.m.  The parties are ordered to meet and confer on all 

items that are the subject of the motion, and attempt to stipulate to a complete resolution of the 

motion.  If they cannot resolve the entire motion, the parties to the motion are to file a joint 

statement, no later than July 27, 2018, listing each item (1) that they agree should be awarded 

as costs; (2) that they agree is withdrawn; and (3) that is still in dispute.  No further argument 

may be included in the joint statement. 

 

  

 3.  TIME:  9:00   CASE#: MSC13-01718 
CASE NAME: CARTER VS PULTE 
HEARING ON MOTION TO/FOR TAX COSTS OF JERRY DELLINGER CONCRETE 
FILED BY TRAVELERS PROPERTY CASUALTY COMPANY OF 
* TENTATIVE RULING: * 
 
Continued to August 2, 2019, 9:00, a.m.  The parties are ordered to meet and confer on all 

items that are the subject of the motion, and attempt to stipulate to a complete resolution of the 

motion.  If they cannot resolve the entire motion, the parties to the motion are to file a joint 

statement, no later than July 27, 2018, listing each item (1) that they agree should be awarded 

as costs; (2) that they agree is withdrawn; and (3) that is still in dispute.  No further argument 

may be included in the joint statement. 
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 4.  TIME:  9:00   CASE#: MSC13-01718 
CASE NAME: CARTER VS PULTE 
HEARING ON MOTION TO/FOR TAX COSTS OF WOODLAND STAIRS FILED BY 
TRAVELERS PROPERTY CASUALTY COMPANY OF 
* TENTATIVE RULING: * 
 
Continued to August 2, 2019, 9:00, a.m.  The parties are ordered to meet and confer on all 

items that are the subject of the motion, and attempt to stipulate to a complete resolution of the 

motion.  If they cannot resolve the entire motion, the parties to the motion are to file a joint 

statement, no later than July 27, 2018, listing each item (1) that they agree should be awarded 

as costs; (2) that they agree is withdrawn; and (3) that is still in dispute.  No further argument 

may be included in the joint statement. 

 

  

 5.  TIME:  9:00   CASE#: MSC13-01718 
CASE NAME: CARTER VS PULTE 
HEARING ON MOTION TO/FOR TAX COSTS OF COASTAL CONSTRUCTION AND 
LUMBER FILED BY TRAVELERS PROPERTY CASUALTY COMPANY OF 
* TENTATIVE RULING: * 
 
Continued to August 2, 2019, 9:00, a.m.  The parties are ordered to meet and confer on all 

items that are the subject of the motion, and attempt to stipulate to a complete resolution of the 

motion.  If they cannot resolve the entire motion, the parties to the motion are to file a joint 

statement, no later than July 27, 2018, listing each item (1) that they agree should be awarded 

as costs; (2) that they agree is withdrawn; and (3) that is still in dispute.  No further argument 

may be included in the joint statement. 

 

  

 6.  TIME:  9:00   CASE#: MSC13-01718 
CASE NAME: CARTER VS PULTE 
HEARING ON MOTION TO/FOR TAX COSTS OF CONCORD PLUMBING FILED BY 
TRAVELERS PROPERTY CASUALTY COMPANY OF 
* TENTATIVE RULING: * 
 
Continued to August 2, 2019, 9:00, a.m.  The parties are ordered to meet and confer on all 

items that are the subject of the motion, and attempt to stipulate to a complete resolution of the 

motion.  If they cannot resolve the entire motion, the parties to the motion are to file a joint 

statement, no later than July 27, 2018, listing each item (1) that they agree should be awarded 

as costs; (2) that they agree is withdrawn; and (3) that is still in dispute.  No further argument 

may be included in the joint statement. 
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 7.  TIME:  9:00   CASE#: MSC13-01718 
CASE NAME: CARTER VS PULTE 
HEARING ON MOTION TO/FOR TAX COSTS OF DAGGETT ELECTRIC FILED BY 
TRAVELERS PROPERTY CASUALTY COMPANY OF 
* TENTATIVE RULING: * 
 
Continued to August 2, 2019, 9:00, a.m.  The parties are ordered to meet and confer on all 

items that are the subject of the motion, and attempt to stipulate to a complete resolution of the 

motion.  If they cannot resolve the entire motion, the parties to the motion are to file a joint 

statement, no later than July 27, 2018, listing each item (1) that they agree should be awarded 

as costs; (2) that they agree is withdrawn; and (3) that is still in dispute.  No further argument 

may be included in the joint statement. 

 

  

 8.  TIME:  9:00   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS ALLARD 
HEARING ON MOTION TO/FOR DEMURRER TO TRADEMARK HOMES' AMENDED 
ANSWER FILED BY MCHALE ENGINEERING, INC 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this demurrer to August 9, 2018 so that the parties may 

meet and confer “in person or by telephone” as required by Code of Civil Procedure section 

430.41. The Court is aware that the parties conferred by telephone with respect to the 

objections to the original answer, but it appears that the meet and confer process with respect to 

the amended answer was limited to electronic mail. 

Cross-Complainant to file a declaration of compliance with section 430.41(a) with respect to the 

demurrer to the amended answer by August 2, 2018.  

  

 9.  TIME:  9:00   CASE#: MSC18-00453 
CASE NAME: WELLS VS MERITAGE HOMES 
HEARING ON MOTION TO/FOR STAY ACTION PENDING COMPLIANCE WITH SB 
800 PRE-LIT FILED BY MERITAGE HOMES OF CALIFORNIA, INC 
* TENTATIVE RULING: * 
 
After completing some, but not all, of the prelitigation dispute resolution process contemplated in 
Civil Code section 895 et. seq. (commonly and herein “SB 800”), plaintiffs filed their complaint 
against defendant Meritage Homes on March 1, 2018. Meritage responded by filing a motion to 
stay under Civil Code section 930(b). 

Plaintiffs contend that the offers to repair made by Meritage during the prelitigation process did 
not comply with Civil Code sections 933 and 934; as such, according to plaintiffs, they need not 
continue with the prelitigation process. Plaintiffs also contend that the offers to repair did not 
comply with section 917. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   07/12/18 

 
 

- 4 - 

Sections 933-934 

Plaintiffs say that the offers violate sections 933-934 because they were stamped with language 
indicating they are protected by the so-called “mediation privilege,” codified by section 1119 of 
the Evidence Code. Meritage concedes that the stamp was placed on the offers, but says that it 
was placed there inadvertently, and that it never intended for the mediation privilege to apply to 
the repair offers. 

Summarized for present purposes, Civil Code sections 933 and 934 make evidence of repair 
work and the parties’ conduct during the prelitigation process, with the exception of any 
mediation, admissible in a subsequent enforcement action. Accordingly, if the offers to repair 
are made inadmissible by Evidence Code section 1119, then it appears that Civil Code sections 
933 and 934 were violated.  

At the outset, the Court observes that neither the existence of a stamp on a document, nor a 
party’s intent in placing the stamp on the document controls the analysis. For example, a party 
stamping a document “attorney-client communication subject to the attorney-client privilege” 
would not, by itself, compel a conclusion that the document was privileged. 

Relevant Law 

Evidence Code section 1119 provides, in full: 

Except as otherwise provided in this chapter: 

(a) No evidence of anything said or any admission made for the purpose of, in 
the course of, or pursuant to, a mediation or a mediation consultation is 
admissible or subject to discovery, and disclosure of the evidence shall not be 
compelled, in any arbitration, administrative adjudication, civil action, or other 
noncriminal proceeding in which, pursuant to law, testimony can be 
compelled to be given. 

(b) No writing, as defined in Section 250, that is prepared for the purpose of, in 
the course of, or pursuant to, a mediation or a mediation consultation, is 
admissible or subject to discovery, and disclosure of the writing shall not be 
compelled, in any arbitration, administrative adjudication, civil action, or other 
noncriminal proceeding in which, pursuant to law, testimony can be 
compelled to be given. 

(c) All communications, negotiations, or settlement discussions by and between 
participants in the course of a mediation or a mediation consultation shall 
remain confidential. 

The Court also notes Evidence Code section 1120, which says, in relevant part: 

(a) Evidence otherwise admissible or subject to discovery outside of a mediation 
or a mediation consultation shall not be or become inadmissible or protected 
from disclosure solely by reason of its introduction or use in a mediation or a 
mediation consultation… 

Finally, the Court notes Evidence Code section 1122(a)(2), which says: 

(a) A communication or writing, as defined in Section 250, that is made or 
prepared for the purpose of, or in the course of, or pursuant to, a mediation or 
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a mediation consultation, is not made inadmissible, or protected from 
disclosure, by provisions of this chapter if either of the following conditions is 
satisfied: 

… 

(2) The communication, document, or writing was prepared by or on behalf of 
fewer than all the mediation participants, those participants expressly 
agree in writing, or orally in accordance with Section 1118, to its 
disclosure, and the communication, document, or writing does not 
disclose anything said or done or any admission made in the course of 
the mediation. 

The Offers to Repair 

The Court has examined the offers to repair, which Meritage provided to the Court as Exhibit T 
to the motion. 

Generally speaking, the offer to repair consists of the following components: 

(1) A cover letter from Meritage’s counsel to counsel for the homeowner; 

(2) A table, apparently prepared by Meritage’s construction consultant, Bert L. Howe & 
Associates, Inc., which identifies the alleged deficiencies, photographs of the alleged 
deficiencies, and BHA’s proposed response (including whether BHA believed a statute 
violation was observed and what, if any, repair would be conducted). 

The cover letter does not mention Evidence Code section 1119 or the mediation privilege. The 
cover letter does say: “Please consider this Meritage’s offer to mediate the dispute if the 
homeowners so choose pursuant to Civil Code § 919.”   

 

The table prepared by BHA says, on each page: “This document is provided for mediation 
purposes only and is protected under California Evidence Code 1119 et seq.”  

Discussion 

The Court does not find the offers to repair were prepared for the purpose of, in the course of, or 
pursuant to, a mediation or a mediation consultation. 

No mediation had occurred at the time the offers were transmitted to plaintiffs, so it is beyond 
dispute that the offers were not prepared “in the course of a mediation” or “pursuant to a 
mediation.” Meritage observes that at the time the offers were sent, no mediation had been 
scheduled. While this is true, it also is true that mediation was at least something the parties 
were contemplating as a general matter at the time the offers were sent. However, what the 
record reflects is that the parties were engaged in the SB 800 prelitigation process at the time 
the offers to repair were prepared and transmitted. That process required Meritage to make 
offers to repair. In light of that fact, the Court concludes that the offers to repair were prepared to 
comply with SB 800, not for the purpose of mediation. 

Further, Evidence Code section 1120 and Lappe v. Super. Ct. (2014) 232 Cal.App.4th 774 
compel the conclusion that the offers to repair are not protected from disclosure by section 
1119. In Lappe, the Court found that financial declarations of disclosure were not subject to 
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section 1119, because they were prepared for the purpose of complying with relevant sections 
of the Family Code, not because a mediation was contemplated. Id. at pp. 783-785. The same is 
true here. The offers to repair were prepared not because a mediation was vaguely 
contemplated, but because Meritage had to comply with SB 800. 

Finally, even assuming, arguendo, that the offers to repair were covered by the protections of 
section 1119, and do not fall within the exception created by section 1120, the exception created 
by section 1122, and quoted above, applies here. Meritage or its agent prepared the offers to 
repair. Plaintiffs did not. On their face, the offers to repair do not reflect anything discussed at 
mediation (an impossibility, given that they were prepared before any mediation occurred). 
Meritage has indicated it wants to waive whatever protection may have attached to the offers to 
repair under section 1119. Section 1122 provides a separate and independent basis for 
concluding that the offers to repair are admissible, and accordingly do not violate Civil Code 
section 933 or 934. 

Section 917: Step-by-Step Repairs 

Plaintiffs also argue that the offers to repair failed to comply with Civil Code section 917. Section 
917 requires that the offer to repair be “accompanied by a detailed, specific, step-by-step 
statement identifying the particular violation that is being repaired, explaining the nature, scope, 
and location of the repair, and setting a reasonable completion date for the repair.” 

Plaintiffs do not point to any specific deficiencies in the offers to repair; rather, they say that 
since the offers to repair for the plaintiffs at issue in this case have not been presented to the 
Court, Meritage has failed to carry its burden of demonstrating compliance with SB 800. 

Even assuming, arguendo, that it was Meritage’s burden to demonstrate its compliance with SB 
800 (rather than plaintiffs, who are seeking to be excused from SB 800 by virtue of Meritage’s 
purported non-compliance), the only argument plaintiffs make is that the offers to repair are not 
before the Court, and that argument is without any merit.  

This case concerns six homes: (1) the Wells home; (2) the Ahmadi/Ahmadzai home; (3) the 
Caraway home; (4) the Gonsalves home; (5) the Miller home; and, (6) the Vanegas home. 
(Complaint ¶ 2.) The Court has reviewed Exhibit T supporting the motion. It is troubling that 
plaintiffs take the position that the offers to repair are not before the Court. Exhibit T starts in a 
document entitled “Compendium of Exhibits in Support of Motion to Stay (part 8 of 11).” In Part 
8 of 11 can be found the offers to repair for the Wells home and the Ahmadi/Ahmadzai home, as 
well as the first two pages of the offer to repair for the Vanegas home. In part 9 of 11, the 
remainder of the offer to repair for the Vanegas home can be found, followed by the offer to 
repair for the Gonsalves home, followed by the first 11 pages of the offer to repair for the 
Caraway home. And in part 10 of 11, the remainder of the offer to repair for the Caraway home 
can be found, followed by the offer to repair for the Miller home. 

In short, all of the relevant offers to repair are before the Court. Plaintiffs have not supported 
their argument that Meritage violated Civil Code section 917 with anything else. Accordingly, the 
Court declines to conclude that Meritage violated section 917 or that section 917 provides any 
basis to conclude that Meritage failed to comply with SB 800’s prelitigation dispute resolution 
process.   

Sanctions 

Civil Code section 930(b) provides the Court discretion to award sanctions in connection with a 
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motion to stay. This situation warrants the imposition of sanctions. 

The offers to repair were sent on September 20, 2017. (Ex. T ISO Motion.) 

On November 1, 2017, counsel for the homeowners wrote a letter to counsel for Meritage 
indicating, among other things, that the offers to repair violated Civil Code sections 933 and 934. 
(Ex. U ISO Motion.) 

On November 10, 2017, counsel for Meritage responded by saying that the offers to repair were 
not mediation-protected. The November 10 letter specifically says that the section 1119 header 
was not controlling and should be disregarded. It also says that the offers to repair were not 
intended to be mediation protected. (Ex. V ISO Motion.) 

The complaint was filed on March 1, 2018. 

In short, once it was confirmed that the offers to repair were not intended to be mediation-
protected (i.e., Meritage did not intend to try to exclude the offers to repair from evidence at a 
later proceeding based on section 1119), it is difficult to see why plaintiffs believed that the 
section 1119 header controlled the analysis, or why plaintiffs believed that sections 933 and 934 
were violated. The Court has reviewed the subsequent e-mail correspondence (Ex. W ISO 
Motion), and it seems that the parties were not focused on sections 933 and 934 in their 
discussion of the offers to repair. Rather, it seems that the discussion centered on sections 917 
and 923. At no point did Meritage indicate that it intended to rest on the header language to 
preclude anything from being offered in evidence. At no point did plaintiffs raise the issue again. 

Meritage points to paragraph 23 of the Laidlaw declaration to support its sanctions request, 
which simply says “Meritage has incurred more than $2,500 in attorney’s fees for the time to 
prepare this Motion.” The Court has nothing before it to support that amount. Section 930(b) 
limits the Court to awarding Meritage its “attorney’s fees and costs in bringing … the motion.” In 
the absence of a showing that $2,500 was a reasonable amount of attorney’s fees to bring the 
motion, the Court falls back on its knowledge and experience concerning rates commonly 
charged in the legal community, and its evaluation of the complexity of the motion. Based on 
those factors, the Court finds that $1,000 is an appropriate amount of attorney’s fees to award 
for the bringing of the motion, and so awards that amount as a sanction.  

Conclusion  

The motion is granted. The parties shall complete the SB 800 prelitigation process. This matter 
is stayed until such time as that process is complete. The $1,000 sanction awarded under 
section 930(b) shall be paid to counsel for Meritage on or before August 24, 2018.  

Given what the Court understands about the state of the prelitigation process from the papers 
filed in connection with this motion, it does not appear that there is much left to do. Accordingly, 
the Court vacates the CMC currently set for July 13, 2018, and sets this case for a case 
management conference on August 31, 2018. On or before August 27, 2018, the parties are to 
file a joint case management conference statement (a manuscript CMC statement; do not use 
the Judicial Council Form). The CMC statement shall first confirm that the $1,000 sanction has 
been paid as ordered. In addition, the parties are to provide a report specific to each home 
involved in this case that permits the Court to ascertain what, if anything, is left to be done at 
that particular home to complete the prelitigation process. The parties may also provide other 
home-specific details that they deem necessary. The Court also orders the parties to conduct a 
meaningful meet-and-confer pertaining to the appropriate forum for resolving remaining disputes 
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concerning homes that have completed the prelitigation process: in Court, in arbitration, or 
otherwise. The CMC statement shall provide a report on that meet-and-confer, as well. 

                                                           ADD ON 

10.  TIME:  9:05   CASE#: MSC14-01437 
CASE NAME: WILLIAMS VS CHEVRON U.S.A., INC. 
HEARING ON MOTION TO/FOR MANDATORY DISMISSAL FOR DELAY IN  
PROSECUTION FILED BY CHEVRON U.S.A., INC  
* TENTATIVE RULING: * 
 
In response to its request for supplemental information, the Court is now confronted with a direct 
conflict in the evidence.  Chevron has provided a competent declaration from the agent for 
service of process, describing their record-keeping system and indicating that their records 
indicate that no summons and complaint was received on the date in question.  Pursuant to 
Evidence Code section 1272, this constitutes evidence that service did not occur.  Plaintiff offers 
the proof of service of Michael Brocks, who attests to having served the documents.  Because 
Mr. Brocks is not a registered process server, the proof of service does not create a 
presumption of service under Evidence Code section 647.  On this showing, the Court considers 
it more likely that Mr. Brocks is mistaken than that the agent for service of process is mistaken. 
The Court also considers the prior representations of counsel that the complaint had not been 
served.  Accordingly, the Court finds, by a preponderance of the evidence, that service did not 
occur within three years of the filing of the complaint.  Dismissal under Code of Civil Procedure 
section 583.250 is mandatory.  The motion to dismiss is granted. 

 


